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BOOK REVIEWS. 

Eugene Untermyer, Editor-itirGharge. 

Criminology. By Baron Baffaele Garofalo. Procurator General 
at the Court of Appeals of Venice and Senator of the Kingdom of 
Italy. Translated by Bobert "Witness Millar. Boston : Little, Brown 
& Co. 1914. pp. xl, 478. 

This is the seventh treatise in the Modern Criminal Science Series 
and is fully up to the high standard set by the preceding works. 

In the author's preface he states that his chief purpose is to intro- 
duce the experimental method into Criminology in order to ascertain 
the means best adapted to the extirpation of crime. He contends that 
the present methods of dealing with crime and criminals are both 
archaic and ineffectual, and the scale of punishments fixed by statute 
is based upon nothing more scientific than guesswork. For this system 
he wishes to substitute a complete classification of crime and an equally 
comprehensive scheme of punishment. 

In his opening chapter the author points out the lack of a proper 
definition of crime. To say that to do what the law forbids under a 
penal sanction is to commit a crime and that the man who does so is 
a criminal is not a definition of either term. It merely informs us 
that we may discover whether or not a given act is a crime by turning 
to the penal code, and on further investigation we learn that what is a 
crime at one time is not so at another. It is this lack of definition that 
has rendered the naturalists' study of crime a matter of scientific inter- 
est rather than of practical use. Garofalo contends that "we may 
arrive at the notion of the natural crime." This concept, however, is 
to be attained by the analysis of sentiments rather than by an analysis 
of facts. While there is probably no given act that, at some time and 
in some place, has. not been considered lawful, there have always been 
acts that have been considered criminal. "There is a constant charac- 
ter in the emotions aroused by acts which are appreciated in an identical 
manner." The author holds with Herbert Spencer that each race 
possesses a sum of moral instinct which are not due to individual 
reasoning but which are the inheritance of the individual, quite as 
much as the physical type. This being true, in order to reach the idea 
of natural crime we must first find the elementary and universal moral 
sentiments. These, our author holds, are Pity and Probity. Any 
violation of these sentiments has always aroused an emotion of the 
same character. To the objection that these sentiments are com- 
paratively modern, as is shown by many acts of cruelty practised in 
earlier days, the author answers that their scope is restricted to those 
we consider our fellow beings. The idea of the fellowship of man, he 
adds, is of comparatively recent origin, having at different times been 
extended from the family to the clan, the country, and the race. 

Any act, then, in violation of either of these sentiments in the 
average measure in which they are possessed by the community, our 
author holds to be a natural crime and the proper subject of crim- 
inology. Acts which do not so offend are to be considered merely 
violations of police regulations and so treated. Crime thus defined, it 
follows that any man "in whom there is an absence, eclipse or weak- 
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ness" of either of these sentiments is a criminal and is incompatible 
with society. This incompatibility may, of course, be total or partial, 
and may occasionally be remedied. 

In part second, Garofalo takes up the study of the criminal. After 
discussing the views of Lombroso, who believes in a recognizable 
anthropologic type, and of Tarde, who favors what might be called the 
idea of occupational similarity, he reaches the conclusion that "from 
the anthropologic point of view the type is very far from being fixed" 
but it "has been clearly ascertained that there exist certain physiog- 
nomic characteristics or rather expressions that enable the observer to 
distinguish one group of criminals from another." "With this point 
of view the reviewer, from ten years observation of criminal types, 
cannot agree. It is quite impossible in court to decide by inspection 
which is the complainant and which is the criminal. 

Turning from anthropologic to psychic anomaly, the author states 
that such anomaly is moral, not pathological, and that without moral 
anomaly, i. e. a lack more or less complete, of the sentiments of Pity 
or Probity, there is no natural or true criminal. This lack is either 
"congenital, or inherited, or acquired in early infancy and become 
inseparable from the psychic organism." "There is no such thing as 
the casual offender if by the use of that term we grant the possibility 
of a morally well organized man committing a crime solely through the 
force of external circumstances." Garofalo believes the cause of this 
anomaly to be degeneracy, due to hereditary retrogressive selection, 
rather than atavism. From this point of view it necessarily follows 
that recidivism is the rule rather than the exception. Basing his classi- 
fication upon the manifestation of this moral anomaly, the author 
divides criminals into 1. Murderers; 2. Violent criminals; 3. Criminals 
deficient in probity; and 4. Lascivious criminals. 

Turning to the effect of social influences on crime, Garofalo gives 
but little weight to education or prosperity, and somewhat greater 
value to religious and family training. He deplores the modern tend- 
ency towards increasing mildness in penal discipline, and proves that 
any relaxation in severity has been followed by an increase in crime, 
and vice-versa. The present fortunate condition of England, which the 
author considers the most law-abiding country in the world, he holds 
in some measure due to her wholesale executions in the past. 

Garofalo considers the natural criminal unfit or rather unadapted 
to social life, and that the proper method for society, as a whole, to 
pursue is that method followed by the smaller social groups, such as 
clubs, etc., that is, elimination. In the case of murderers, this elimina- 
tion should be absolute, i. e. the death penalty. In other extreme cases, 
such as certain reeidivicists and persons whose acts have shown a total 
lack of either of the elementary sentiments, there should be deporta- 
tion for life and confinement. In still milder cases, he favors trans- 
portation or imprisonment in an agricultural colony until the prisoner 
has given satisfactory evidence of his adaptability to society. Garofalo 
exposes the fallacies of the correetionalist school, and points out its 
complete and universal failure in practice. At this point, it is inter- 
esting and instructive to note that the too prevalent sentimental 
reformers of the United States are urging the adoption of systems 
already tried and found wanting abroad. 

In addition to the punishments above described, Garofalo has 
worked out a system of financial reparation by the offender to the 
individual injured, whereby his entire earnings, save only the amount 
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necessary for his maintenance, would be applied to this purpose. This 
idea has many things to recommend it, and there appears to be no 
valid argument against it. 

In the closing chapters, besides working out his theories of punish- 
ment, as outlined above, Garof alo criticises the existing theories of the 
criminal law, and points out many things that he considers defects 
in the existing criminal procedure. Among these defects are rules 
allowing the initiation of a penal action to depend upon the individual, 
the publicity of the preliminary investigation, the admission of the 
defendant to bail, prescription of criminal actions, the exercise of the 
pardoning power, and above all the jury system. 

On the whole, the book is worth reading and the author has planned 
a logical system so entirely devoid of sentimentality that it will proba- 
bly never be adopted. In the final chapter he outlines an international 
penal code. 

Joseph E. Corrigan. 

The Law and Practice of Inheritance Taxation in the State of 
New York. By T. Ludlow Ohrystie. New York: The Banks Law 
Publishing Company. Baker, Voorhis & Co. 1914. pp. xxix, 890. 

It is not surprising that a branch of the law, if such it may be 
called, which is not only subject to the process of exposition by ramifi- 
cation typical of our legal system, but serves as well as a favorite sub- 
ject of legislative experiment, should, in the course of a decade, call 
forth a text-book biennially in this State alone. It is surprising, 
however, and nevertheless gratifying to be able to record a not uncer- 
tain acquisition even in so numerous a company, for the author has 
produced a text-book which may fairly serve as a model for compre- 
hensiveness and accessibility, although hardly adaptable to the treat- 
ment of legal topics less clearcut and restricted in scope than the 
New York Transfer Tax Law. At the risk of being fanciful, it may 
indeed be urged that this method of treatment is "temperamentally" 
unfitted for subjects other than those in which the Legislature pre- 
eminently, rather than the lawyer, is striving to say what the law 
should be. 

This work is not in the nature of an essay or treatise but distinctly 
a book of ready reference aiming to give the state of the law and to 
point out the steps to be taken by the practitioner in the most direct 
and expeditious manner. This the author does admirably. The text of 
the various laws and amendments, with the periods distinctly stated 
in which they hold sway, is, of course, essential. In a few simple and 
explanatory chapters, enriched by the fruit of the author's experience 
as Transfer Tax Appraiser and Attorney for the State Comptroller, 
and enlightening to the practitioner concerned with the purely formal 
matters connected with the ascertainment and payment of this tax, 
are treated the Taxable Transfer, Kates of Tax and Exemptions, Pro- 
cedure Incident to the Appraisal, and Non-resident Estates. 

Where an index is ordinarily to be expected, will be found the 
author's most thoroughgoing innovation in the form of a topical 
treatment of the subject, arranged alphabetically, and because of its 
bulk and comprehensiveness, justly entitled a Compendium of the In- 
heritance Tax Law and Practice. Although the headings in this novel 
index do not, at times, escape the obscurity and elusiveness common 
to indices, an elusiveness which is emphasized perhaps because of the 



